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GR CASE NO-303/2011 

Hemanta Kumar Das 
SDJM(M),Hatsingimari 
 

      IN THE COURT OF SUB- DIVISIONAL JUDICIAL MAGISTRATE (M)  

                                AT HATSINGIMARI, DHUBRI 

 Reference: G.R. Case No.303/2011 U/S-143/406/454 IPC 

       State of Assam  

     Versus 

1. Md. MoynalHaque 

2. Md. Abdul Kalam 

…… Accused persons 

 

Present: Sri Hemanta Kumar Das, B.A., LL.B., A.J.S. 

For the Prosecution:Mr. A.Rezzak,Ld. APP 

For the Defence:Mr. L.Rahman, Ld. Advocate 

Evidencerecordedon: 06.04.2017,16.08.2017 

Argument heard on: 22.02.2018 

Judgment delivered on: 22.02.2018 

     

    JUDGMENT 

1.The prosecution case in brief is that on 20.09.2011 the informant 

Dharma Kt. Deurilodged an FIR with Mankachar police station 

stating inter-alia that the accused persons used his J.C.B. from 

30.05.2011 to 30.06.2011 on a condition to pay Rs.200/ per hour. It 

is stated the accused are to pay Rs.70,000/ which is due to the 

informant. It is also alleged that on 17.08.2011 at about 9 O’ Clock 

in the night the accused persons illegally entered into his house and 

snatch away the accounts book and demanded Rs.5,00,000/. 

 Upon this information a case was registered as Mankachar 

P.S. case No-303/2011, U/S 406/143/458/387/379, IPC. 
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2.On receipt of the said FIR, the police started investigation into the 

matter. After completion of the investigation, police submitted 

charge sheet against the accused personsunder 

section406/143/458, IPC.  

 

3. On appearance of the accused persons, copies of the relevant 

documents were furnished to them in accordance with section 207 

of the Cr.P.C. After perusal of the case record along with the 

documents sent under Section 173 Cr.P.C. and hearing both the 

parties prima facie materials U/S 143/406/454, IPC was found 

against the accused persons warranting framing of formal charge. 

Accordingly formal charge U/S 143/406/454, IPC was framed 

against the accused persons, the same is read over and explained to 

the accused persons to which they pleaded not guilty and claimed to 

be tried. 

 

4.The prosecution in support of its case examined 3 (five) 

witnesses. The witnesses have been duly cross examined by the 

defence.After examining three witnesses prosecution failed to 

bringthe informant despite of giving repeated chances and prays for 

closing its evidence. Considering the long pendency of the case 

since 2011 and deposition of the otherwitnesses the evidence of the 

prosecution side is closed. Defense plea is of total denial. In their 

statement recorded U/S 313Cr.P.C., the accused persons denied the 

allegationbrought against them. The defense declined to adduce any 

evidence.  

 

5.I have heard the argument put forwarded by the learned 

counsels for both sides. I have also perused the evidence 
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available on record and the record of the case and my findings are 

as follows: 

 

6.The point of determination in the case are:- 

 

A. Whether on 17.08.2011 at about 9 O’ Clock in the night, 

the accused persons were the members of unlawful 

assembly? 

B. Whether the accused persons were entrusted with the 

J.C.B. of the informant on a condition of paying Rs.200/ 

per hour and failed to pay Rs.70,000/ due to the 

informant and converted the same to their own use ? 

C. Whether on the same day and time, the accused personsin 

prosecution of the common object of the unlawful 

assemblycommitted house breakingby entering into the 

dwelling house of the informant. 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

For convenience all these points are decided together:- 

7.       PW1, Md. Rustam Ali deposed nothing any incriminating fact 

against the accused persons.PW2 namely Md. Gulbahar Ali deposed 

that he knows both the informant and the accused persons and the 

occurrence took place 5/6 years back. He deposed that the accused 

persons took a J.C.B. belonging to the informant on rent. He stated 

that he has no knowledge about the agreement between both sides. 

During cross examination, PW2 deposed that he knows nothing as 

to why the case was lodged. Similarly, PW3, Md. Abdul Kaiyum SK 

deposed that he came to know from the informant that the accused 

persons took his J.C.B. on rent basis and there was a monetary 
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transaction between both sides.Later on the informant lodged a 

case regarding this issue. 

 

8. A bare reading of Section 405 IPC shows that the accused is 

either entrusted with a property or acquires dominion over the 

property and he misappropriates the same dishonestly or converts 

the same for his own use or dishonestly uses or dispose of that 

property. In criminal breach of trust, thus, the person comes into 

possession of a property honestly, but he develops dishonest 

intention subsequent to his acquiring dominion over the property by 

way of entrustment or otherwise. That means, in an offence u/s 

406, IPC the dishonest intention of the accused may not be there 

from the very inception of the transaction. 

 

9.  Bearing in mind what is indicated above, let me, now, chock 

the basic ingredients which will be required here in this case to held 

the accused guilty u/s 406 , IPC as charged against him and thus I 

say that, for this offences, a dishonest intention of the accused will 

be a deciding factor. If the dishonest intention develops 

subsequently, it will lead to an offence of criminal breach of trust. 

The 2nd ingredient, if the accused misappropriates the property 

entrusted on him for his own use, the offence of criminal breach of 

trust will be completed. 

 

10. From the scrutiny of evidence on record it transpires that 

none of the prosecution witnesses have deposed that accusedwere 

entrusted with the J.C.B. of the informant on a condition of paying 

Rs.200/ per hour and failed to pay Rs.70,000/ due to the informant 

and converted the same to their own use.PW2 and PW3 in their 
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evidence deposed that they came to know from the informant that 

the accused persons took his J.C.B. on rent basisbuthaving no 

knowledge about the agreement between both sides. The PWsknow 

nothing as to why the informant lodged the case against the 

accused persons. 

 

11.In so far as offences under section454, IPC is concerned none of 

the prosecution witnesses have made any allegation against the 

accused persons.It needs to be mentioned herein that, in a criminal 

case, the burden of the prosecution is very high and the prosecution 

is required to prove the guilt of the accused persons beyond all 

reasonable doubts.  It is also important that, in a criminal case, in 

absence of strong and reliable evidence showing complicity of the 

accused persons in commission of the alleged offences, the benefit 

always goes to the accused persons.  

 

12.     Under the facts and circumstances of the case it is found that 

the story of the prosecution transpired from the FIR is totally 

unsupported by the prosecution witnesses. From the appreciation of 

evidence it appears that none of the witnesses examined by the 

prosecution have support the prosecution case.  

From the appreciation of evidence it appears that prosecution has 

failed to prove the guilt of accused persons beyond all reasonable 

doubt. Considering all aspect of the fact and circumstances as came 

out in evidence, I am of the considered opinion that the prosecution 

has failed to prove that the accused personsare guilty of the 

offences punishable U/S 143/406/454, IPC. 

 

ORDER 
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13.      Thus, having appreciated the evidences on record, I have no 

hesitation in holding that the prosecution in the case at hand is 

found unsuccessful in proving the guilt of the accused persons 

beyond all reasonable doubt. Consequently, the accused persons 

namely Md. MoynalHaque and Md. Abdul Kalam are acquitted of the 

offences punishable U/S 143/406/454,IPC and set at liberty 

forthwith. Their bail bonds and sureties are extended for another six 

months in view of Section 437A Cr. P.C. 

Given under my hand and seal of this court on this22ndday of 

February, 2018. 

Typed and corrected by me 

       

 

(HEMANTA KUMAR DAS) 

SDJM(M),HATSINGIMARI 

 

A P P E N D I X 

 

1. ProsecutionWitnesses: 

    PW1- Md. Rustam Ali 

    PW2- Md. Gulbahar Ali 

    PW3- Md. Abdul Kaiyum SK 

2. Defence Witnesses: - None 

3. ProsecutionExhibits:Nil 

4. Defence Exhibits: -Nil 

 

(HEMANTA KUMAR DAS) 

SDJM(M),HATSINGIMARI 


